[LORD STONEFIELD Reporter. 


INFORMATION 


GRIZ EL DALRYMPLE, ſpouſe to Daniel Rae, 
Candle-maker in Dalkeith; 


AGAINST 


DAVID CHALME RS, Butcher in Dalkeith. 


SJ HE queſtion betwixt theſe parties taken to report by 


Lord Stonefield Ordinary, is of importance in the law, 
and fo far as can be obſerved, not formerly determi- 
ned by deciſion, :viz. * Whether a huſband, inſolvent, and de- 
« ſerting ſrom the company of his wife without any reaſona- 
© ble cauſe alledged and proved before a judge competent, 
and remaining in that malicious obſtinacy, {till can ſubject 
his wife to the payment of his debts; and thereby can ſtarve 
« his wife, by depriving her of any honeſt means of induſtry 
for her neceſlary maintenance and aliment ?* This is the 
previous point in the cauſe. There are others that depend 
on the allegation of parties, of which a proof is printed and 
herewith given in: The ſpecies facti is as follows, 
Daniel Rae, Candle-maker in Dalkeith, intermarried with 
Grizel Dalrymple in the year 1764. The marriage was 
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kept ſecret, till Grizel being ſome months gone with child, 
it became decent and neceſſary to make a public avowal of ir, 
and to carry Grizel home to his houſe. Ir appears from the 
proof, page 12. Tha! Grizel came to a very ſober inns ; for that 
* there was no proviſions in the houſe, coal, or candle. That he 
had not credit to purchaſe a lamb-leg or a ſix-pence loaf, or 
* even a halfpenny-candle,* although a candle-maker by trade. 
The furniture of his houſe conſiſted chiefly of * a bed without 
* hangings, and four chairs bought at the price of two ſhillings 
* each.* In ſhort, it appears from the proof, that he was then 
inſolvent, and a bankrupt, ignorant in his craft, negligent, 
a ſpendthrifr, and always ſtrolling and vaguing from home ; 
and his candle-maker's looms afterwards ſeized by the exciſe- 
officer for the duty, and which did not pay the duty then 
' owing; Proof p. 13. | 

Grizel had been impoſed upon, and had no information 
either of his character or circumſtances, till the dreadful 
ſcene opened all at once upon her arrival at her huſband's 
houſe: Veſtigia nulla retrorſum. She ſubmitted, and endea- 
voured to make the beſt of a bad bargain. She brought home 
her own furniture, and gave the houle a more decent appear- 
ance. And for the better maintenance of the family, ſhe be- 
gan a ſmall trade in crockery-ware, with good hopes of ſucceſs. 
But the profligate diſpoſition of Rae, and his deſperate cir- 
cumſtances, made all theſe ſchemes abortive. A few months 
after he had brought her home, he abandoned Dalkeith, de- 
ſerted his wife and family, and . retired to ſedburgh. | 

The apology for this deſperate ſtep to the world was, That 
his wife was a bad woman; and before he married her, that 
ſhe was with child to another man: And to ſatisfy his credi- 
tors, he wrote to them, that, before he left Dalkeith, he had 
delivered to his wife his own goods, as alſo the goods of 
others: And that his wife engaged and promiſed to pay his 
debts And thereupon the purſuer has further alledged, 
that Grizel, after her huſband's elopement, did embezzle his 
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whole effects, apply the proceeds to her own behoof, an! de- 
fraud his creditors. "Theſe averments are not inſtructed by 
the lez{t ſhadow of proof; and are well known in the town 
and neighbourhood to be falſe, groundlefs, and malicious. 
It has already been ſet forth, and clearly appears from the 
proof, that Rae had neither houſehold-furniture, nor mate— 
rials in trace: And that all that Grizel, upon her huſband's 
deſertion, did, was to remove a few pewter-plates, and ſome 
ſmall pieces of furniture, which had formerly belonged to 
her, and then delivered the key of the houſe to the Jandlord, 
leaving in it every thing belonging to her huſband; and that 
the ſame were afterwards expoſed to fale by the landlord for 
payment of his rent; proof p. 11. 

However, there is a letter from Rae, produced by the pur- 
ſuer, which, as it proves his malicious and obſtinate deſer— 
tion, is proper to be ſet forth. Jedburgh November 12" 
1765 M' David Chalmers, This is to let you know, that 
Griſel Drumple whom I am mared to, was hear this week, 
and accordling before Lord proveſt in Jedburgh, I ouned, 
I was mared to this woman, but fhe was with child to another 
man, When I was mared to hir, which I did not know of, 
and likewiſe I could prove She was a bad woman before, which I 
did not know, and likewiſe I would not cohabit with hir as a wife, 
bur {he was willing to give me a line of her hand ſhe wold 
not trouble me more any more, and that I wold do the 
ſame to hir. But I told Lord Proveſt that She ro of the 
goods belong to me, which was not mine, yours & others, & 
accordingly ſhe promiſed to pay you att Martmaiſe laſt a year, 
now and before that was clear I wold not make any agree- 
ment with hir and Sir, if you do not look out for your oune 
I cannot help it, indeed I told John Coſscar that jhe could 
not bealled my lawwfull wife, when ſhe was with child to o- 
thers, though indeed J ouned I was mared to her which in- 
deed I cannot diſone but as to live with hir I wold not. Wit— 
neſs my hand (Signed) Daniel Rae.” 

To M David Chambre juner Butcher in W 
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Grize] being thus maliciouſly deſerted and calumniated, 
ſupported herſelf with uncommon ſpirit in her deplorable and 
melancholy ſituation. She firſt ſeparated and removed her 
own chattels, and then gave up Rae's houſe and furniture ro 
the landlord, by delivery of the key : Then, after deſpairing 
of a reconciliation and cohabication with her huſband, ſhe re- 
ſolved by her own proper honeſt induſtry ro ſupport her aged 
mother, herſelf, and her own daughter, then born. With 
this view, ſhe ſet on foot a ſmall branch of traffick in tone 
and earthen wares, which ſo far ſucceeded as to keep all of 
them from ſtarving. 

In the courſe of this traffick, ſhe went to Haddington fair 
on the gth of July 1765, with her ſtone and earthen wares, 
The market did not anſwer; and ſhe fold few of them, This 
put her upon thoughts of changing the object, and making a 
venture in different pieces of goods, In this fair, therefore, 
ſhe bargained for and bought four packs of wool from Adam 
Mack, at the price of L. 26: 5: 0 Sterling. This was under- 
ſtood a ready-money bargain ; and Mack inſiſted for the caſh, 
or at leaſt a cautioner for payment of it next day: Grizel 
had not the caſh: She applied ro one of her townimen, who 
refuſed to be cautioner, She had a good opinion of the 
bargain, and would not give it up. She therefore propoſed 
this expedient, to pay down L. 2 Sterling as dead earneſt, 
to be forfeited it che remainder of the price was not paid next 
day at Dalkeith, Mack accorded to this propoſal; and, by 
mutual conſent, the wool was depoſited with Patrick Gray, 
till Mack ſhould give orders for delivery, _ . 

Mack made his appearance the next day at Dalkeith, on 
the 1oth of July. And it is moſt material to attend to the 
tranſactions on this day. Early in the morning, Mack went 
in to Grizel's houſe, and was deſired by her to ſtay there 
till ſhe returned. | 

If Grizel at the fair had found difficulty to find a cau— 


tioner at Haddington, ſhe {till found much greater difficulty 
upon 
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upon her return, to raiſe fo conſiderable a ſum as L. 24 : 5 : © 
Sterling at Dalkeith. In the evening of the 9th, after fruit- 
leſs endeavours to raiſe the money by way of loan from William 
Craig, which he abſolutely refuſed to comply with, ſhe ſer on 
foot with him a bargain of ſale of the wool, as he was a dealer 
in that commodity, to take the bargain off her hand, and to 
redeem the forty ſhillings of dead earneſt ; but no final bargain 
was made that night. It was for that reaſon Grizel left Mack 
in her houſe, in order to repair to Craig to know his ultimate 
reſolution. It was a good bargain. Craig thought ſo after 
due conſideration, and agreed to purchaſe from Grizel ; and 
accordingly took the bargain off her hand; and told her he 
was ready inſtantly to pay the money to Mack. 

Theſe matters being thus adjuſted in Craig” s houſe, Grizel 
came back to her own home, and deſired Mack to go along 
with her to receive the price of the wool: Accordingly, they 
ſet out together, and arrived at Craig's houſe, where the 
following points were adjuſted, partly inſtructed by writ, 
partly by parole-evidence: 1mo, The ſale, in writ, of the 
wool by Grizel ro Craig. 2do, Ihe adjuſtment berwixt Mack 
and Craig of the preciſe weight or pounds of the wool, and 
Mack's giving obligation to Craig in caſe of inlake. 3279, 
The written order likewiſe by Mack for delivery. 470, The 
payment of the price in bauk-notes by Craig, and a bill for 
L. 4: 5 : o Sterling, payable {fourteen days after date, 
more particularly hereafter to be mentioned. 

Grizel having thus made a transfer of her bargain on the 
roth of July, Craig g, that very day, fold the ſaid wool to 
Gold and company, manufacturers at Dunfermline. 

L afily, As the wool ad been depoſited at Haddington with 
Gray, for the mutual behoof of Grizel and Mack ; fo the 
above order of delivery was properly conceive 70 deliver 70 
Grizel or order, and ought regularly to have been indorſed. 
That was not done, but the order delivered by Grizel, ſirſt to 
Craig at the time of the ſale to him, then to Robert Fd- 
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mond carter in Dalkeith, with orders to go to Haddington to 
receive the wool, and bring it ro Dalkeich. But the deli- 
very was. prevented by a ſtep of diligence, which has given riſe 
to the preſent competition. 

David Chalmers the purſuer, as creditor by bill drawn the 
3d of July 1764 upon and accepted by Rae, for the ſum of 
L. 27 : 7 : 6 Sterling, value received in goods, having, the 
day after the above tranſactions, viz. the 11th of July, 
raiſed horning on the bill, arreſted ſaid wool in che hands 
of Gray the depoſitor, as the alledged property of Grizel, 
and being a moveable ſubject, ſuppoſed to fall under the jus 
mariti, and to be attachable for the debits of her huſband; 
and thereupon Gray fefuſed delivery to Edmond. 
William Craig, greatly ſurpriſed with this interruption to 
che delivery, as he had-bought the wool on the coth from 
SGtizel, and had reſold i,the ſame day; he therefore, in the 


FE | 74 firſt.place, "gave notice of the ſtop to Gold and Company at 


Dunfermline, by his letter on the 12th of ſaid July produ- 
ced. Then he applied to the ſheriff of Haddington for a 
warrant of delivery, as the wool was a periſhable commodity. 
The ſheriff ordered delivery upon caution to make the nol or ita 
value forthcoming to thoſe having beft right. Such caution was 
found; and Chalmers the arreſter brought a ſummons of 
forthcoming againſt Gray the depoſitor and arreſtee, Gray 
likewiſe raiſed a multiple-poinding; and they were both debated 
before Lord Stonefield ; who, by ſeveral interlocutors, prefer- 
red Chalmers the arreſler. | 
Ihe cauſe was thereupon ſubmitted to your Lordſhips in a 
reclaiming petition ; which, with anſwers, being adviſed, ir 
was remitted back to the Ordinary, with this view chiefly, to 
allow a proof of this fact, Whether, at-Dalkeith, on the ſaid 
roth of July, the price of the wool was paid to Mack by 
«* Grizel Dalrymple ; or, on the other hand, if it was paid by 
William Craig.“ A proof accordingly was adduced. It is 
ſhort, is printed, and it is hoped will be peruſed by your Lord- 
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ſhips with theſe informations ordered by the Lord Ordinary, 
and put in by both parties on the whole cauſe. 

From the above ſtate of the caſe, it appears that two que- 
ſtions are humbly ſubmitted ro your Lordſhips judgement. 
Ihe firſt is a neat point of law, Whether, in the circumſtan- 
ces of this caſe, the purſuer and arreſter can plead upon the 
« jus mariti of the huſband, and by ſubjecting Grizel to her 
« huſband's debrs, thereby exclade the wife from every means 
* of preſerving her life by honeſt induſtry ?? 

Upon this point Grizel, who ſhall be called defender, does 
hold it to be inconteſtably proved, That at her marriage, Rac 
her huſband was inſolvent : That, from a cauſeleſs and pround- 
leſs jealouſy, he has moſt groſsly calumniated her, and uſed 
her with a /avitia not to be peliated or excuſed: That he 
has abandoned and deſerted her, as appears from his letter 
from Jedburgh: That he remains, and is determined to re- 
main in that malicious obſtinacy: That he neither has nor 
can aliment her. Upon theſe facts, the defender begs leave 
to make the following oblervations. 

The individua vite conſuetudo eſtabliſhed by marriage betwixt 
huſband and wife, has neceſlarily introduced a ſociety or com- 
munication of their ſeveral intereſts and effects, as alſo of 
their debts. Bur the ſhare which the married partners ſhall 
have in this ſociety, or in the adminiſtration thereof, or how 
far their ſeparate debts ſhall operate upon the one or the o- 
ther partner, is dependent on, and ſubject to poſitive law. 
For, in thele matters, marriage is held ro be a civil contract, 
and even ſubject to the pactions and tranſaction of parties. 

It is. to be ſure, the great prerogative of the huſband to ad- 
miniſtrate even unaccountably the goods falling under commu— 
nion. But even this may be renounced or put under certain 
regulations by conſent of parties: But the preſent queſtion 
concerns only what the law has eſtabliſhed or introduced from 
the preſumed conſent of parties; or, it it is poſſible for either 
party, ſtante matrimonio, to get free from the condition of this 
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conjugal ſociety, as no longer to continue liable for the others 
debts. 

However extenſive the huſband's jur mariti or title of admi— 
niſtration, differing little from a right of property, may be 
over the goods in communion ; yet it has its own reſtrictions 
with reſpect to his debts, that they ſhall not affect his wife. 
This ariſes from the obligation upon the huſband implied in 
the conjugal ſociety as the counter part or the correlative of 
the above unlimited power of adminiſtration. He is obliged to 
afford ſuitable maintenance and entertainment to his wife, 
including not only cibaria, but veſtitus et habitatio; quia ſine his 
ali corpus non poteſt, as the law expreſles ir, L. 6. F. de aliment. 
leg. We 
Bs he is therefore in this manner obliged to aliment, the 
wife's paraphernalia, extending not only to decent and neceſſa- 
Ty wearing cloaths, but to ornaments, from the mereſt trinket 
to the molt valuable jewel, are totally exeemed from the jus 
mmariti, They cannot be affected for his debts; for the law 
will not allow his creditors to touch theſe, much leſs to ſtrip 
the wife naked. 

From this correlative obligation hkewiſe, as to the cibaria 
et habitatio, the law will enforce and make it effectual by mo- 
dification and payment, whether aliment is with-held by ne- 
gligence of the huſband, or on deliberate purpoſe, and more 
eſpecially when obtained by proceſs and conſtituted by decree, 
in caſe of his groſs defamation, or ob fcortiam, or maltreat- 
ment; the aliment ſo modified being neither affectable by 
the jus mariti, nor by his creditors. So far therefore has the 
Jus mariti, as to the debts of the huſband, flaute matrimonio, li- 
mitations by the operation of rhe law. | 

There are other three cuſes mentioned in the law-books, in 
which the perſonal obligation to pay the debts of the guilty 
perſon is totally extinguiſhed. 1, Adultery and conviction 
by ſentence. And it is clear, that quoad the innocent party, 
this diſſolves all obligations of the conjugal ſociety. There 
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are other two caſes, via. adultery without conviction by ſen- 
rence, but adhered to obſtinately ; and, laſtly, In the caſe of 


wilful deſertion. 
In the ſecond caſe, it is laid down, Quon. Artach. cap. 85. 


ſtat. 2. Rob. I. cap. 13. and copied by Balfour and Craig, 


That the wife forfeits her terce; becauſe, as Craig expreſles it, 


fruſtra enim legis beneficium implorat, qui in legem peccat; lib. 2. 


dieg. 22. $ 35. Or, as Lord Bankton ſays, The woman in 
* ſuch caſe having divorced herſelf by evidence of fact, which 
requires no tnterpoſition of a judge ;* lib. 1. tit. 5. H 107. 
Wilful defertion, ſince the 55th act 1573, when it became 
a ground of divorce, muſt be attended with the ſame con- 
ſequences with adultery, either on conviction or withour it, 
but obſtinately and maliciouſly perſiſted in; as the act declares, 
that the offending party ſhall loſe their rocher, et donationes 
* propter nuptias.” | 
In ſo far likewife muſt the laſt caſe be on the ſame foot, 
that though the marriage 1s not diſſolved, yet the innocent 
party is freed from the obligations of the conjugal ſociety, 
not only as to her perſon, but alſo from the perſonal obliga- 


tion to labour ad ſuſtinenda onera matrimonii, which are the ne- 


ceſſary conſequences of deſertion; and for the ſame reaſon, from 
the perſonal obligation to pay the debts of rhe guilty perſon ; 
and it would be highly abſurd and unreaſonable if the law 
{ſtood otherwiſe. 

It can make no difference, that a creditor of the huſband 
chuſes to take up the queſtion, which would be too deſpe- 
rate for the huſband himſelf. The only ground in reaſon and 
law upon which the profits of the induſtry of the wife can 
be claimed by the huſband's creditors, are, that as he is ob- 
liged by the marriage to maintain, ſo really and truly he 
has given maintenance to the wife, and therefore is intitled 
to her induſtry ad ſuſtinendaʒ onera matrimonii, But when he 
has loſt, by malicious deſertion, his power over the wife's 


perſon, when he has failed in his correlative obligation, when 
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by inſolvency he 1s incapable to implement, when your 
Lordſhips have found, by many deciſions, marked Did. vol. 1. 
page 393. That ſuch creditors are not obliged to aliment the 
wife of the bankrupt ; it would be carrying matters to a bar- 
barous ſeverity, firſt, For the wife to be debarred from ali- 
ment by non-implement of the mutual contract by her huſband, 
to have no claim againſt his creditors; and then, in the /c- 
cond place, excluded from procuring that aliment for herſelf, 
not out of her huſband's effects in communion, attachable or 
attached by creditors, not out of any eſtate to which ſhe 
may hereafter ſucceed to, but to work it out by her own per- 
{onal labour and induſtry ; more eſpecially when the point is 
carried no further than what neceſſity itſelf makes abſolutely 
neceſſary, that ſhe ſhall not be left to chuſe the mode of 
ftarving and dying by inches; but, as ſhe has the liberty of 
her perſon, ſhe ought to have the benefit of her own induſtry 
for ſelf-preſervation. And, with theſe obſervations, this point 
is left with your Lordſhips. 

The next point is, the bargain about the wool, and pay- 
ment of the price thereof. The defender begs leave to make 
one preliminary obſervation. Your Lordſhips will have obſer- 
ved, that this worthy huſband, in his letter to the purſuer a- 
bove mentioned, charges the defender with having ſeized his 
effects, and accordingly promiſed to pay the purſuer at Martinmas 
laſt a-year. It has appeared, ex evidentia ſacti, that this was 
an abſolute calumny and falſchood, as he was a bankrupt, and 
worth nothing. But it further appears by the oath of Wil- 
liam Romanus, page 11th, that at the ſale of his effects they 
drew no more than L. 29:17:0 Scots; and this fale was, in 
conſequence of a letter wrote by himſelf ro Romanus produ- 
ced, in which there is no mention of the above promiſe; 
but, on the contrary, he deſires the accompt of ſales to be 
ſent to himſelf. How then is it credible, that the defender, 
ſo injured and calumniated, would have undertaken to pay 
ſo large a debt as L. 26:5:0 Sterling? Matters do not reſt 
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ſolely here; for in the proceedings before the Ordinary, al- 
though the above was ſometimes alledged, and always denied, 
yet ſhe never was required either to confeſs or deny, or was 
it referred to oath, nor did they offer to prove the ſame ; 
for although a condeſcendence was given in, and your Lord- 
ſhips will obſerve it perfixed to the proof, the purſuer has 
not attempted to make ſuch charge, well knowing it to be 
groundleſs. If therefore ſuch allegation ſhall be made or in- 
ſinuated, no regard ought ro be paid to ir. 

It appears, that Grizel fold the wool on ſald roth of Ju- 
ly to Craig, from the following evidence: 1, There is pro- 
duced, of date the roth of July 1765, a written acknow- 
ledgement by Grizel and ſigned by her inirials, bearing rhe 
ſale of the wool in controverſy that day to Craig. And Pa- 
trick Meek meſſenger in Dalkeith, page 9th, letter E, And 
the certificate or letter of ſale in proceſs by Grizel Dalrym- 
ple, in favours of William Craig, being ſhown to and peruſed 
by the deponent, depones, That the ſaid certificate, of the 
date it bears, was ſhown by William Craig to the deponent, 
* and his opinion aſked by Craig if the ſame was formal.” With 
Meek and the ſaid written acknowledgement, concurs James 
Love, page 8th, Letter C, who depones, He heard that 
* Grizel Dalrymple had purchaſed wool at Haddingron fair; 
* and either that night, or the next morning before the money 
* was paid to Mack, William Craig told the deponent, he 
had bought that wool from Grizel Dalrymple.” This wit- 
neſs deſerves the utmoſt credit, as he was in the ſhop of Craig 
upon the morning of the 1oth when Grizel came firſt in; 
he remained till the returned with Mack ; and thereafter was 
preſent during the whole tranſaction. 

In further ſupport of this ſale, it appears, that Mack and 
Craig conferred together upon the weight of the ſheets in 
which the wool was packed, as the fame were to be deduce 
from the price of the wool fold, This was adjuſted by Mack 
giving to Craig the following written obligation: 1 5705 
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Mack oblige myſelf to diſcount to William Craig, that if 
the four pack-ſheets lying in Haddington with the woot 
weigh any more than two ſtone, ſhall diſcount the fame at 
* the payment of his bill to me for the ſum of L. 4:5: 0 
« Sterling, being the remainder of the four packs wool at 
* Haddington.” And ſaid James Love, who was preſent, de- 
pones, page 8th, letter E, That after Craig had accepted 
* the bill, there was ſome diſpute betwixt him and Mack to 
*the weight of the ſheets the wool was packed in; and it 
* was then propoſed, a line ſhould be granted thereanent.“ 

It alſo appears by Mack's receipt en the back of the bill, 
and is acknowledged, that, upon payment, he gave a deduc— 
tion of five ſhillings Sterling on account of the weight of the 
ſheets. Laftly, James Gold depones, That, at Dalkeith, on 
ſaid 10th of July, he bought from Craig a parcel of laid 
wool: That, on his return to Dunfermline in five or fix 
days, he found a letter from Craig, which ke produces, da- 
ted Dalkeith, July 12th 1765, in which Craig writes: [ 
am forry that I cannot ſend you the two packs of wool that J 
* had bought from Dalrymple, lying in the cuſtody of Peter 
Gray tackſman in Haddington, by reafon of it being ar- 
* reſted, under the pretence of its being another man's proper- 
perty; but ſhall be ſure to ſend it as ſoon as 1 get the 
arreſt ment purged.” Your Lordſhips will obſerve, that this 
jetter is wrote two days after Craig bought the wool from 
Grizel; which, with the other circumſtances in the cauſe, 
gives the cleareſt conviction of the reality of the ſale. 

In conſequence of this ſale, it became neceſſary for Mack 
to give an order for delivery upon Gray, who was the depo- 
fitar for his and the defender's account. And incontinei;t- 
ly he wrote ſuch order to deliver on fight hereof to Grizel 
Dalrymple or order. And ſaid James Love depones, That 
after the money was paid, he ſaw Grizel Dalrymple give 
Craig an order to receive ſaid wool ; and to the beſt of his 


judgment, the order was wrote by William Craig.” 
The 
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The defender chuſes to lay the whole evidence together, 
and will then humbly ſubmit it with an obſervation or two; 
and this brings to the point of, Who delivered the money 
to Mack? The purſuer in his condeſcendence avers, that the 
defender gave Mack the two L. 10 notes, and deſiring Craig to 
be caution for the remainder; which he agreeing to, gave 
his bill for the L.4:5:0 The defender, on the other hand, 
has averred, that Craig, upon the fale by her to him, paid 
the L. 20 to Mack and gave his bill, 

The allegation of the cautionry-obligation of Craig, and his 
intervention for Grizel, is clearly diſproved by the above 
proof: And further, ſaid James Love depones, that eicher on 
the night of the gth, or the morning of the 10th, before the 
money was paid to Mack, William Craig told him chat 
* Grizel Dalrymple had applied to him for money to pay the 
* wool, which he refuled.* And this is all the evidence upon 
the matter. 

And as to the actual delivery, it muſt be acknowledged 
that there is ſome diverſity in the witneſſes. Bur it is hum- 
bly ſubmitted, if thoſe for Grizel, the defender, do not pre- 
ponderate. Mack himſelf depones, page 4. letter F. To 
* the heſt of his remembrance, Grizel Dalrymple gave him our 
of her own hand two L. 10 notes.“ And James Edmond, 
page 6. at the foot, depones, that the day after the market, 
that is, the 1oth, Mack told the deponent that he had got 
payment from Grizel Dalrymple of two L. 10 notes, and 
got ſecurity for the reſt.” 

Mack is not firm and poſitive. His oath is rather of credu- 
lity than verity: And thereto is oppoſed what naturally ariſes 
from the whole tranſaction; and particularly, that being brought 
of purpoſe, and entering into Craig's ſhop at one and the ſame 
time with Grizel, who had previouſly ſettled the payment and 
the paymaſter, that no circuit would be uſed, bur the money 
paid directiy by Craig to Mack. But there is further this poſi- 
tive evidence, that James Love, who was preſent, page 8. letter 


B. 


E 

B. depones, That he ſaw William Craig give Adam Mack 
* ſome money in bank-notes, whether big or ſmall, rhe depo- 
nent knows not; but before Mack and he left the houſe, he 
* heard Mack acknowledge, he had got L. 20 from William 
Craig.“ To the ſame purpoſe, Craig declared the fact to 
Meek the meſſenger, and the man of buſineſs in that town, 
and as fuch employed to ger a figned declaration from Mack 
of the fact. Accordingly, as Meek depones, page 9. letter 
C. He deſired Mack to ſign the fame ; to which he anſwer- 
* ed, that he would ſigu no certificate till he ſaw David Chal. 
* mers, i. e. the pus ſuer: That he had got the money from Mr 
* Craig; but that he believed, he, Mr Craig, had got the 
money from Grizel Dalrymple.” Your Lordſhips will ob- 
ſerve, how weak Mack's remembrance 1s on one point, and 
how ſtrong his belief in another; and that both of them are 
very much under the direction of the purſuer. 

Such being the import of the proof upon both ſides, it ſhall 
humbly be ſubmitted, if there is not ſuch a train of circum- 
ſtances, ſupported by evidence, written and parole, as clearly 
point out, that there was a fair and honeſt fale to Craig; 
and that, in conſequence thereof, he really and truly paid 
the price: And, without reſuming the evidence, it comes to 
this ſhort and plain account of the matter. 

Grizel, by her circumſtances and ſituation, could neither 
be poſſeſſed of money nor credit; yet makes a purchaſe of 
wool at the price of L. 26 : 5 : o Sterling, In the fair 
the applies for a cautioner, and is refuſed: Then the gives 
L. 2 of dead earneſt, redeemable by payment of the whole 
price next day. Ar Dalkeith, ſhe applies for the loan of the 
money, and is likewiſe refuſed : Then the enters into a bargain 
with a dealer in wool, and ſells her bargain to him. To him 
ſhe carries the perſon from whom ſhe had bought; and the 
money is told down, not by her, but by this dealer, who gives 
Eis bill for the remainder, plainly inferring that he had o- 
th erwiſe 
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therwiſe paid what was nor the remainder. This dealer has a 
diſpute about the weight of the wool, adjuſts the ſame, gets 
a written document to aſcertain the fact; and, in conlequence 
thereof, gets a deduction from the price ; and all theſe with 


and from the perſon who firſt ſold to Grizel. This dealer 


ſells the wool the fame day; and, two days thereafter, gives 
notice that he cannot deliver, by reaſon of the purſuer's ar- 
reſtnmient. Theſe are the great out-lines of the cauſe, and it 
is hoped, with the peruſal of the proof, it will fatisfy your 
Lordſhips, that as there was no purpoſe here of uſing fraud or 
deceit, ſo every thing was tranſacted fairly and honeſtly ; that 
there was no ſimulation, but a true fale ; and, in conſequence 
thereof, that Craig is preferable to the arreſter. 

Upon the whole, the cauſe is of the urmoſt importance to 
the defender Grizel. Upon its fate depends, whether ſhe can 
toil and labour for her own maintenance, that of her daughter, 
and her aged mother; or, if ſhe muſt fit with her hands acroſs 


and ſtarve by inches. Bur it is hoped that the law of Scot- 


land does not labour under ſuch a reproach : And, in her cir- 
cumſtances, it will be found, that ſhe is not liable for her 
huſband's debts ; debts contracted by a huſband, by whom 
ſhe has got nothing but infamy and reproach, The world 
is {till before her, and Providence her guide, and hopes to 
proſper, if the is not born down by the wrongs and injuſtice 
of her huſband. Ar any rate, it is humbly hoped, there will 
be no difficulty of finding William Craig preterable on the fale ; 
and decerning in the forthcoming and multiple-poinding ac- 
cordingly. 


In reſpect whereof, &c. 


DAV. DALRYMPLE. 


